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^Hntteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. ! 

i 


No. 6540. 

! 

i 

__ 

| 

Mamie Kinchlow, Appellant, 

v. 

Peoples Rapid Transit Company, a corporation! and 
Richmond Greyhound Lines, Inc., a corporation, 

Appellees. 


BRIEF FOR APPELLEES. 


PRELIMINARY STATEMENT. 

! 

This is an appeal by plaintiff, Mamie Kinchlow, from 
a judgment upon a verdict directed by the presiding 
Judge in the Supreme Court of the District of Colum¬ 
bia in favor of defendants, Peoples Rapid Transit 
Company and Richmond Greyhound Lines, in an ac¬ 
tion at law instituted by plaintiff to recover damages 
growing out of her removal from a bus on whi^h she 
was traveling en route from Washington, D. 0 ., to 

I 
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Norfolk, Virginia, August 1st, 1932, having started her 
journey at New York City and having transferred to 
such bus at Washington. 

PLEADINGS. 

The declaration is drawn in three counts, alleging 
first, breach of contract of carriage; second, wrongful 
ejectment from the bus and third, false imprisonment, 
each count alleging that plaintiff’s removal from the 
bus was “by the order of and at the request of defen¬ 
dants’ agent, servant, employee”. 

By their pleas, defendants admitted that plaintiff 
was removed from the bus and placed under arrest by 
officers of the law of the State of Virginia, but denied 
that she was so removed and arrested by order or re¬ 
quest of defendants, their agents, servants or em¬ 
ployees. 

Defendant, Peoples Rapid Transit Company, fur¬ 
ther pleaded that it acted only as agent for the defen¬ 
dant, Richmond Greyhound Lines, in selling that part 
of the ticket covering the transportation from Wash¬ 
ington to Norfolk and that under the terms of its con¬ 
tract with plaintiff, it assumed no responsibility for 
the actions of the defendant, Richmond Greyhound 
Lines. 


LOWER COURT’S DECISION. 

After full argument, the presiding Judge announced 
that he would grant the motions of both defendants 
for a directed verdict in their favor, stating: (R. 31) 

“I feel constrained to sustain the motion of 
both defendants in this case. I do not know that 
it is necessary or proper to state the grounds, but 
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the principal grounds on which I will rely are 
those propounded by Mr. Craighill, not as regards 
the constitutionality of the statute of Virginia, but 
the other grounds that he urged. I will gi[ve as 
one of my reasons that urged by Mr. Quinn. r 

The grounds urged by Mr. Craighill, counsel f^r de¬ 
fendant, Richmond Greyhound Lines, and bjj Mr. 
Quinn, counsel for defendant, Peoples Rapid Transit 
Company, to which the presiding Judge referred, are 
briefly stated in the record as follows: (R. 31) 

“Mr. Craighill. * * * The plaintiff and all 

of the witnesses for the defendant also indicate 
that this bus driver did nothing more or les^ than 
report this matter to the police. Whether or not 
the Virginia statute is followed as relates [to in¬ 
terstate commerce is beside the point. I think it 
is not necessary even to go into that.” 

“Mr. Quinn: On behalf of the defendantj Peo¬ 
ples Rapid Transit Company, I simply want to 
make a motion to direct a verdict in favor of that 
company, because it had no control over the (Rich¬ 
mond Greyhound Line or its employees, an en¬ 
tirely distinct and separate corporation, not lunder 
the same management.” 

FACTS. 

Briefly stated, the pertinent facts as disclosed |>y the 
testimony in the Court below are as follows: 

Planitiff on August 1, 1932, purchased at the (Grey¬ 
hound Bus Terminal in New York City a round trip 
ticket to Norfolk, Virginia, such ticket containing a 
coupon for transportation over the line of the defen¬ 
dant, Peoples Rapid Transit Company, from Newf York 
to Washington, and a separate coupon for transporta¬ 
tion over the line of the defendant, Richmond ;Grey- 
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hound Lines, from Washington to Norfolk. Plaintiff 
boarded the bus of the former Company at New York 
and occupied Seat No. 29, which was the right rear 
double seat, as far as Washington. At Washington 
she was directed to transfer to a bus of the defendant, 
Richmond Greyhound Lines, and she sat in a seat in 
the same relative position as that occupied by her in 
the first bus. Before the bus left Washington, Gray, 
the driver of the second bus, requested plaintiff and 
another colored woman, who was sitting beside her, to 
change seats with two white women who were sitting 
on the rear seat along with three colored women. Plain¬ 
tiff refused to move. When the bus moved out of Wash¬ 
ington into Virginia, Gray stopped the bus and again 
requested plaintiff and the colored woman beside her 
to change seats with the two white women on the rear 
seat and plaintiff again refused. 

Upon reaching Alexandria, Gray stopped at the 
George Mason Hotel and called Police Headquarters, 
stating that he had two colored passengers who re¬ 
fused to change their seats, as requested. When Offi¬ 
cers Stewart and Snoots arrived on the scene, Gray 
took them into the bus and pointed out the two colored 
women who had refused to move. While Gray re¬ 
mained at the front end of the bus , the two officers went 
to the rear and requested plaintiff and the colored 
woman beside her to change seats with the two white 
women on the rear seat, stating that “the easiest way 
is the best way.” Plaintiff, cursing the officers, again 
refused to move, whereupon she was removed by the 
two officers with considerable difficulty, plaintiff kick¬ 
ing and tearing the clothing of one of the officers, as 
she was being taken from the bus to the officers ’ car. 

Plaintiff does not claim and did not testify that the 
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bus driver, Gray, touched her at any time, or that he 
helped the police officers in any way while they v/ere 
removing- her from the bus. 

The other colored woman was also arrested and the 
two were taken to the Police Station where they w ; ere 
charged with “disorderly conduct.” Gray did not go 
to the Station House but continued his trip to Nor¬ 
folk. He returned to Alexandria the following mprn- 
ing, at the request of the officers, and testified at ithe 
Police Court hearing of the two colored women, seat¬ 
ing- the facts substantially as testified by him in this 
case. Plaintiff was found guilty and convicted of |dis- 
orderly conduct, with a fine of $25.00 and costs, total¬ 
ling $28.00. Plaintiff paid her fine on the following 
day and was released. 

ARGUMENT. j 

1. Answer to First Assignment—That the Trial C9urt 
Erred in Allowing an Amendment of the Pleadings 
by Striking Out the Seven Words ‘Tor an alleged 
violation of said statute.” 

The separate plea of defendant, Richmond Grey¬ 
hound Lines, Inc., after stating that plaintiff was re¬ 
moved from the bus by officers of the law for violation 
of Section 4097dd of the Virginia Code of 1930, re¬ 
quiring segregation of the races, admitted that “plain¬ 
tiff was held in jail, convicted and fined by the Vir¬ 
ginia authorities for an alleged violation of said 
statute.” (R. 7) 

Counsel for defendants learned for the first t^me, 
just before the trial, that the charge of which plaiptiff 
was convicted was “disorderly conduct” and not a [vio¬ 
lation of Section 4097dd of the Virginia Code. De- 
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fendant therefore, obtained leave immediately after 

• * 

the jury was sworn, to amend the plea by omitting 
the seven words above quoted. 

A complete answer to the first assignment of error 
will be found in Section 399 D. C. Code, permitting 
amendments “at any stage of the case”. Allowing the 
amendment was a matter within the discretion of the 
trial Judge and there was no abuse of that discretion 
where plaintiff’s counsel did not ask for a postpone¬ 
ment on the ground of surprise. 

In fact, counsel for plaintiff in his brief does not at¬ 
tempt to point out wherein plaintiff’s case was in any¬ 
wise prejudiced by the amendment. Her cause of ac¬ 
tion, if any she had, remained the same and certainly 
her proof, consisting solely of the testimony of the 
plaintiff herself, could not have been any different if 
she liad had earlier notice of the amendment. 

2. Answer to Second Assignment—That After Above 
Amendment Was Allowed, the Court Improperly 
Admitted Evidence as to the Charge of “Disor¬ 
derly Conduct.” 

Defendant offered and the Court admitted testimony 
to the effect that plaintiff was charged by the police 
officers with ‘‘disorderly conduct” and was convicted 
of that charge and not of a violation of the Virginia 
statute requiring a segregation of the races. To this 
testimony, plaintiff’s attorney excepted on the ground 
that it was immaterial (R. 26) and that there was no 
allegation in defendants ’ pleas ‘ ‘ of any disorderly con¬ 
duct as a background for the arrest or conviction.” 
(R. 28.) 

It will be recalled, however, that the declaration al- 
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leges that plaintiff was evicted and arrested by prder 
of defendants’ servants and the third count complains 
of her imprisonment for nearly twenty-four houfs. 

In support of those allegations, plaintiff testified 
that she was tried, convicted and fined $25 in the Police 
Court in Alexandria and was compelled to remain in 
jail until she paid her fine (R. 19). 

In reply to such testimony, it was clearly competent 
and material for the defendants to offer testimony to 
show that the charge of “disorderly conduct” | was 
made by the police, not by defendants’ agents, and also 
to offer testimony to develop more fully the cirbum- 
stances under which plaintiff was tried and convicted. 

It is argued by counsel for appellant that evidence 
as to the charge made against plaintiff and of her con¬ 
viction thereof was inadmissible under anv cirCum- 
stances, but that contention is definitely rejected by 
the opinion in Thompkins v. Missouri, K. <& T. Ry . Co., 
211 Fed. 391, where it is said: 

“In an action for both actual and punitive dam¬ 
ages for causing the ejection of a passenger from 
a train, his arrest and his fine by a justice of the 
peace, the complaint, warrant, and a transcript of 
the record of the justice are, after the plaintiff has 
testified to the proceedings before him, admissible 
evidence to show what the proceedings were and 
who conducted them and to mitigate the danjages 
or to defeat the claim therefor. Beckwith v. 3?ean, 
98 U. S. 266, 279, 280, 25 L. Ed. 124; Woodall v. 
McMillan, 38 Ala. 622, 624.” j 

It is respectfully submitted, therefore, that the trial 
court did not err in permitting the amendment and in 
admitting evidence relating to the charge and convic¬ 
tion of “disorderly conduct.” 
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3. Answer to Third Assignment—That the Court 
Erred in Directing a Verdict in Favor of the De¬ 
fendant, Richmond Greyhound Lines, Inc. 

At the conclusion of all the testimony, counsel for 
defendant, Richmond G-reyhound Lines, moved for a 

l 

directed verdict on the ground that Gray, the agent of 
defendant, did nothing more than report the matter to 
the Police and that plaintiff's alleged damages resulted 
solely from her own misconduct after the police officers 
took charge of the situation (R. 31). 

After full argument, the Court sustained the motion 
on the grounds above stated (R. 31-32). 

Section 4097dd of the Virginia Code, quoted in the 
separate plea of defendant, Richmond Greyhound 
Lines (R. 7), which was in effect at the time of the oc¬ 
currence above described, provides: 

“Sec. 4097cld. Violation by passengers; mis¬ 
demeanor; ejection. All persons who fail while 
on any motor vehicle carrier, to take and occupy 
the seat or seats or other space assigned to them 
by the driver, operator or other person in charge 
of such vehicle, or by the person whose duty it is 
to take up tickets or collect fares from passengers 
therein, or who fail to obey the directions of any 
such driver, operator or other person in charge, 
as aforesaid, to change their seats from time to 
time as occasions require, pursuant to any law¬ 
ful rule, regulation or custom in force by such 
lines as to assigning separate seats or other space 
to white and colored persons, respectively, having 
been first advised of the fact of such regulation 
and requested to conform thereto, shall be deemed 
guilty of a misdemeanor, and upon conviction 
thereof shall be fined not less than five dollars nor 
more than twenty-five dollars for each offense. 
Furthermore, such persons may be ejected from 
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such vehicle by any driver, operator or person in 
charge of said vehicle, or by any police officer or 
other conservator of the peace; and in case such 
persons ejected shall have paid their fares upon 
said vehicle, they shall not be entitled to the return 
of any part of same. For the refusal of any such 
passenger to abide by the request of the person 
in charge of said vehicle as aforesaid, and his con¬ 
sequent ejection from said vehicle, neither the 
driver, operator, person in charge, owner, man¬ 
ager nor bus company operating said vehicle shall 
be liable for damages in any court. (1930, p. 344) ” 

Appellees do not agree with appellant’s claim that 
this Virginia statute is unconstitutional and invalid as 
applied to interstate passengers, especially in viqw of 
the recent decision of the Supreme Court of the Upited 
States in South Covington Ry. Co. v. Kentucky, 252 
U. S. 399, upholding the validity of a Kentucky statute 
imposing a penalty upon carriers for failure to pro¬ 
vide separate accommodations for white and colored 
passengers, even where the great majority of the pas¬ 
sengers were interstate. A railroad company may 
make reasonable rules as to the seating and separation 
of the races, the Supreme Court having held in another 
case: I 

‘ ‘ Regulations which are induced by the general 
sentiment of the communitv for whom they are 
made and upon whom they operate, cannot be said 
to be unreasonable.” Chiles v. C. & 0. Rv., 218 
U. S. 71, 77. 

Entirely aside, however, from the validity or invalid¬ 
ity of the Virginia statute, such statute imposed a pen¬ 
alty upon the bus driver for failure to enforce the pro¬ 
visions thereof. In the present case, the bus dfiver 
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knew of the existence of the statute and informing the 
plaintiff thereof, he requested her to comply with its 
requirements. When she arbitrarily refused, the bus 
driver had ‘ 4 probable cause’’ for notifying the police 
of the apparent violation of the statute. 

Paraphrasing the opinion in Thowpkins v. Missouri 
K . & T. Ry. Co., 211 Fed. 391, cited by appellant, the 
bus driver was not required to substitute his opinion 
of the law and of the duty of the officers of the law for 
their judgment and later it was no part of his duty to 
interfere with or to attempt to prevent the police of¬ 
ficers from arresting the plaintiff for a breach of the 
peace by her in their presence. 

When the police officers arrived to investigate, plain¬ 
tiff started a new and independent quarrel, in which the 
bus driver took no part. In the course of the quarrel, 
plaintiff cursed the officers, became violent and they 
arrested her for “disorderlv conduct”. Later she was 
convicted and fined on that charge, not on a charge of 
violating the Virginia Segregation Statute. 

Plaintiff, who was born and raised in Virginia (R. 
20), could not have been unfamiliar with the require¬ 
ments of the Virginia Statute and she was told by 
Gray (R. 22) and by the police officers (R. 25) that 
the law required her to change her seat. When re¬ 
quested to change, she gave no reason for desiring to 
remain where she was, but said to the officers “I am 
not going to move any damn place; now if you want 
me to move, damn vou, vou trv to move me; * * * 
you poor white trash from Virginia think you can do 
us any way.” (R. 25) 

Gray took no part in the removal of plaintiff from the 
bus, nor did he request her removal or arrest. (R. 23, 
24, 27, 28.) After notifying the officers that plaintiff 
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had refused to change her seat, Gray had nothing fur¬ 
ther to do with the matter. The police officers took 
full charge of the situation and exercised their] own 
discretion in dealing with the plaintiff. j 

Aside from her refusal to change her seat, plaintiff’s 
actions and language when questioned by the Police 
Officers fully justified the charge of disorderly conduct 
which was placed against her and of which she was 
convicted. She was given every opportunity to comply 
with the request made first by the driver and lafer by 
the officers before being placed under arrest b[y the 
latter. j 

Plaintiff cites Faucett v. Bergmann, 57 App. D. C. 
290, as authority for the proposition that every fact 
in evidence tending to sustain plaintiff’s case and every 
inference reasonably deducible therefrom is admitted 
by defendants ’ motions. This same case, however, an¬ 
nounced the further doctrine that | 

i 

“the court may withdraw a case from the jijiry al¬ 
together, and direct a verdict against plaintiff, 
where the evidence against him is undisputed, or 
of such conclusive character that the court, jin the 
exercise of a sound judicial discretion, wohld be 
compelled to set aside a verdict returned in' oppo¬ 
sition to it.” I 

l 

and in that case this Court affirmed the action of the 
lower Court in directing a verdict at the close o^ all of 
the evidence in favor of the defendants. 

Certainly the Court in the instant case, on the record 
as made, could not have permitted a verdict against the 
defendants, or either of them, to stand, and lit was 
therefore its duty to withdraw the case from the con¬ 
sideration of the jury. The evidence conclusively 
showed that whatever damages plaintiff may hajve sus- 
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tained resulted from her own misconduct after the 
Police Officers had taken charge of the situation. 

In Takahaski v. Hecht, 60 App. D. C. 176, cited by 
appellant, this Court said: 

“We do not bv any means lose sight of the fact 
that information given to a police officer, or that 
statements indicating that suspicion has been di¬ 
rected to a certain person, ivhen made in good 
faith, are ordinarily privileged, and we recognize 
fully the duty of every person having any informa¬ 
tion with relation to the commission of a crime to 

bring this information to the notice of the police, 
* # * ? > 


holding in that case, however, that the action of the 
general manager of the defendant store in causing 
plaintiff’s arrest was without probable cause under 
the facts of the case. 

In the case at bar, as above stated, the bus driver 
certainly had probable cause for calling to the atten¬ 
tion of the Police Officers plaintiff’s apparent viola¬ 
tion of Section 4097dd of the Virginia Code. Further¬ 
more, in Takahaski v. Hecht , the plaintiff was wholly 
innocent, while in the present case the plaintiff was 
found guilty of the misdemeanor with which she was 
charged. 

Gray did not place plaintiff under arrest and remove 
her from the bus as he was authorized to do under the 
Virginia Code, nor did he direct or request her arrest 
and removal by the Officers. After calling to the atten¬ 
tion of the officers the apparent violation of the Statute, 
he left the matter entirely to the discretion of the Of¬ 
ficers, who investigated for themselves and acted upon 
their own initiative. 

It is significant also that commenting upon the action 
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of the lower Court in the Thompkins case in submitting 
the case to the jury as to the defendant Railway! Com¬ 
pany, resulting in a verdict in favor of that defepdant, 
the Circuit Court of Appeals said? 

4 ‘The evidence was conclusive that neither the 
defendant nor any of its agents caused the arrest, 
detention, and fine, unless their information to the 
officers of the law that a negro was riding in the 
car set apart for whites and their designation to 
the officers of the law of the plaintiff as the negro 
who so rode caused it. But the jury found I by its 
verdict on the first count of the petition that the 
railway company was not liable in damages ior the 
ejection of the plaintiff from the train on account 
of those acts, and that finding is a demonstration 
that they could not and would not have found the 
railway company liable in damages for the arrest, 
detention, and fine. 7 7 

I 

Here, under the provisions of the Virginia Codb, both 
the defendant, Richmond Greyhound Lines, and the 
driver, Gray, would have been subject to prosecution 
had no action been taken to call to the attention of the 
authorities that plaintiff and the other colored pas¬ 
senger refused to comply with the requirements of the 
Statute. ! 

In Prigg v. Lansburgh, 5 App. D. C. 30, this Court 
laid down the principle that mere information to of¬ 
ficers of the law of the suspected commission of an 
offense does not constitute participation in the Unlaw¬ 
ful arrest and imprisonment of the accused by officers 
of the law. 

In that case, the employee, Prigg, after having been 
questioned by the bookkeeper of the store, was called 
to the office of the Manager, where he was placed under 
arrest by a Police Officer who had been called to the 
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store to investigate. This Court, in affirming the action 
of the lower Court in directing a verdict in favor of 
the defendant store, said: 

•‘The court did not err in directing the return 
of a verdict for the defendants upon the evidence 
submitted by the plaintiff. This evidence is stated 
with sufficient fullness in the preliminary state¬ 
ment and need not be repeated. Without intending 
to intimate an opinion as regards the guilt or inno¬ 
cence of the appellant of the offense charged 
against him, or to decide that there was probable 
cause for his prosecution, we hold that there is not 
sufficient evidence in the record to warrant a find¬ 
ing that the appellees actually arrested the appel¬ 
lant or commanded or requested the officer, Raff, 
to do it. It is true that the facts were reported 
to Police Headquarters, and Raff came to inves¬ 
tigate them. He heard the statements, examined 
the accused and made the arrest. There is no evi¬ 
dence to show that he did so at the request or 
under the persuasion of appellees, or any one of 
them, and the reasonable inference from all the 
evidence is that he made the arrest in the exercise 
of the discretion conferred upon him, according to 
the evidence of the chief of police.’’ 

So in the present case, the driver, Gray, reported the 
alleged offense to the Police Officers and they, after 
investigation, placed plaintiff under arrest and filed 
the charges against her of which she was convicted. 
This, as was said in the Prigg case, does not constitute 
participation in the arrest and imprisonment. 

In a later case, Murphy v. N. Y. <& Cuba Mail S. 8. 
Co., 50 App. D. C. 341, this Court, quoting with 
approval from the opinion in Thompkins v. Ry. Co., 
211 Fed. 394, above mentioned, held that there was no 
duty on the part of the ship’s Captain or Officers to 
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substitute their opinion for that of Cuban Officerp who 
boarded the ship at Havana, pursuant to a rad^o re¬ 
quest from one of the passengers, to investigate an al¬ 
leged theft by certain fellow passengers, and alsp that 
it was not the Captain’s duty to resist such officers of 
the port. In that case, this Court sustained the action 
of the lower Court in directing a verdict in fator of 
the defendant Steamship Company. 

Applying the opinion in the Murphy Case io the 
present situation, the carrier owed a duty to the other 
passengers in the bus as well as to plaintiff and its 
driver was therefore bound to bring to the attention 
of the proper authorities that apparent violation of the 
Virginia Statute, which had for its primary purpose 
the preservation of peace and order. 

It is respectfully submitted that upon the Undis¬ 
puted facts of the case and the authorities citpd, the 
action of the lower Court in directing a verdict in 
favor of the Richmond Greyhound Lines was proper. 

4. Answer to Fourth Assignment—That the Court 
Erred in Directing a Verdict in Favor of tjhe De¬ 
fendant, the Peoples Rapid Transit Company. 

It is contended by appellant that “No conipetent 
proof was offered by this defendant (Peoples Rapid 
Transit Company) as to the relationship which it bore 
to the system or to the other defendant.” This con¬ 
tention is plainly erroneous, for we find in the (record 
(page 14) that the regional manager of the Pennsyl¬ 
vania Greyhound Lines testified, “That the Peoples 
Rapid Transit Company is connected with hi^ Com¬ 
pany; that the Pennsylvania Greyhound Lines sells a 
strip ticket from New York to Washington, including 
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a coupon which carried passenger over the Richmond 
Greyhound Lines from Washington to Norfolk; that 
in such cases the Companies would pro rate the fare 
for each Company’s haul. That the management of 
the Richmond Greyhound Lines is in no way connected 
with the Pennsylvania Greyhound Lines; the em¬ 
ployees of the Richmond Greyhound Lines did not 
come under the Pennsylvania Greyhound Lines or the 
Peopled Rapid Transit Company in any respect what¬ 
soever. ’ ’ 

The hbove quoted testimony was competent proof to 
show the relationship which the Peoples Rapid Tran¬ 
sit Company bore to the Greyhound System and to the 
co-defendant, Richmond Greyhound Lines, and the re¬ 
lationship so established is such that the Peoples 
Rapid Transit Company could not and should not be 
held responsible for the actions of the employees of 
the Richmond Greyhound Lines over whom it had no 
control or authority. The fact that the Greyhound 
Lines or the Pennsylvania Greyhound Lines, through 
its agents, told the plaintiff that the ticket would take 
her straight through, and that the Greyhound Line was 
advertised as a single system of bus transportation, 
that a passenger might travel from Coast to Coast and 
go “Greyhound” all the way, did not extend the re¬ 
sponsibility of the Peoples Rapid Transit Company to 
cover the acts of employees other than its own. 

In Pennsylvania Railroad Company v. Jones, 155 
U. S. 383, the Supreme Court decided against all of 
the contentions made by the appellant in the instant 
case, and held that a verdict should have been directed 
for the Railroad Company. The facts of that case are 
so similar to the facts of this, that we submit it as con¬ 
trolling without further comment. 
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CONCLUSION. 

The facts, so far as they are pertinent to the issues 
here presented, are undisputed and fully justify the 
conclusion reached by the Court below, that defen¬ 
dants took no part in the ejectment from the bu$, ar¬ 
rest or imprisonment of plaintiff and that plaintiff’s 
alleged damage was caused solely by the independent 
action of the Police Officers and by her own miscon¬ 
duct. 

It is respectfully submitted, therefore, that the ac¬ 
tion of the lower Court in directing a verdict in favor 

° 

of both defendants should be affirmed. 
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